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(i) 
QUESTIONS PRESENTED 


The question is whether the Court should dismiss 
an action for libel brought by the legal representative of 
the person in whose favor the right of action had accrued 
prior to his death, on the ground that libel actions do not 
survive death. 


Another question is whether the Court should dismiss 
an action for libel brought by the legal representative of 
the person in whose favor the right of action had accrued 
prior to his death, where the libel is charged to a nation- 
ally circulated monthly newspaper and the decedent's 


libel action in the Pennsylvania Courts abated upon his 


death and prior to adjudication. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. An Action For Libel Brought In The District Of 
Columbia By The Legal Representative Of A 
Deceased In Whose Favor Such Right Of Action 
Had Accrued, Is Maintainable Under District 
Of Columbia Code, 1951, Title 12, Sec. 101. 


The Abatement, By Death, Of The Pennsylvania 
Action Did Not Affect The Cause Of Action; It 


Suspended Without Destroying The Action. 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,937 


MARY L, SHEARER, 
Administratrix of the Estate of John C. Shearer, 


Alppellant, 


BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL UNION OF AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order (JA 30) of the United States Dis- 
trict Court for the District of Columbia, entered June 9, 1960, dismis- 
sing the complaint (JA 1). This Court has jurisdiction of this appeal 
under 28 U.S.C. $1291, invoked by notice of appeal filed July 7, 1960 
(JA 30). 
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STATEMENT OF CASE 


On or about March 15, 1958, John C. Shearer, Business Manager 
of a labor union, sued Bakery and Confectionery Workers International 
Union of America in'the court of Common Pleas, County of Philadelphia, 
Pa. (JA 14). The action was for libel arising out of a February 1958 is- 
sue of the Union's newspaper, "The Bakers and Confectioners Journal". 
Mr. Shearer's suit charged that the Union's false, malicious and wicked 
publication had damaged him in his reputation and standing; caused him 
to lose income and suffer humiliation, shame and ridicule. He asked 
$250,000 for compensatory and punitive damages. Before Answer was 
required of the Union in that action, Mr. Shearer died. On August 14, 
1958 the Pennsylvania Court abated the action (JA 20a). 


On January 26, 1959 the administratrix of the estate of John C. 
Shearer filed a suit in the United States District Court for the District 
of Columbia against the same International Union, alleging libel of the 


decedent by the same publication (JA 1). Defendant's Motion to Dismiss 
(JA 7) was granted (JA 30). Notice of appeal was filed on July 7, 1960 
(JA 30). 


STATUTE INVOLVED 
Title 12-201, District of Columbia Code, 1951: 


"On the death of any person in whose favor or against 
whom a right of action may have accrued for any 
cause prior to his death, said right of action shall 
survive in favor of or against the legal representative 
of the deceased: Provided, however, that in tort 
actions, the said right of action shall be limited to 
damages for physical injury except for pain and suf- 
fering resulting therefrom." 
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STATEMENT OF POINTS 


I. The Court erred in dismissing, on the ground of non-survival 
of the cause of action, the complaint for libel brought by the legal repre- 
sentative of a deceased in whose favor such right of action had accrued. 


II. The Court erred in dismissing, on the ground of abatement, 
the complaint for libel filed by administratrix of the person allegedly 
libelled whose prior suit in the Pennsylvania Courts terminated upon his 
death. 


SUMMARY OF ARGUMENT 


The 1948 amendment of the survival statute broadened the existing 
rule by striking out the prior express exception as to actions for personal 
injury or to the reputation. The use of the phrase "tort actions" in the 
present provision should be considered to refer to actions for personal 
injuries and not to tort actions generally. Libel actions thus survive in 
the District of Columbia. 


Abatement of a libel action filed in Pennsylvania Courts, by death 
of the person allegedly libeled, does not destroy the cause of action and 
is not a bar to a libel suit by the legal representative of the libelee in our 
Courts. The "single publication" rule is inapplicable as a bar until 
there has been an adjudication upon the substantive merits of the action 
in some jurisdiction. No such adjudication preceded the instant suit. 


ARGUMENT 
I. 


AN ACTION FOR LIBEL BROUGHT IN THE DISTRICT 
OF COLUMBIA BY THE LEGAL REPRESENTATIVE OF 
A DECEASED IN WHOSE FAVOR SUCH RIGHT OF 

ACTION HAD ACCRUED, IS MAINTAINABLE UNDER 


DISTRICT OF COLUMBIA CODE, 1951, TITLE 12, SEC. 101, 


Prior to the congressional amendment of Title 12, Sec. 101, in 1948, 


rights of action for injury to the reputation (and to the person) |did not survive 


death of the injured person. 


"On the death of any person in whose favor or against whom 
a right of action may have accrued for any cause except an 
injury to the person or reputation, said right of action 
shall survive in favor of or against the legal representative 
of the deceased; but no right of action for an injury to the 
person except as provided in Chapter forty-five of this Code, 
or to the reputation, shall so survive." 


The 1948 amendment changed the section to read: 


"On the death of any person in whose favor or against whom 
a right of action may have accrued for any cause prior to 
his death, said right of action shall survive in favor of or 
against the legal representative of the deceased: Provided, 
however, that in tort actions, the said right of action shall 
be limited to damages for physical injury except for pain 
and suffering resulting therefrom." 


Appellee contended below that the proviso at the end of the amended 
section restricted survival only to those tort actions involving physical 
injury; since the instant libel action made no claim for "physical injury", 
the appellee argued, the action was barred. In granting appellee's mo- 
tion to dismiss, based on two grounds, the trial judge apparently agreed 
with this contention. In this, it is submitted, the Court erred. 


This Court has in at least two recent cases expressed itself on the 


effect of the amendment to the survival statute. 


In Thomas v. Doyle, 88 U.S. App. D.C. 95, 187 F. 2d 207, in 
passing on the right of an "heir" as distinguished from "legal representa- 
tive’, under the amended survival statute, this Court had occasion to Say, 
at page 97: 

"This section has the effect of extending the quality of 
survival to those actions which did not survive under the 


common law. It does not preclude an heir from suing 
upon a cause of action which had always survived." 


Again, in Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F. 2d 
344, this Court approved a verdict and judgment under this statute for 
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items of property damage, as well as damages for physical injury, ina 
tort action. Footnote 3 on page 18: 

"Counsel thereupon agreed on $5, 909. 40 for loss of pay 
from the date of the accident until death, $69.10 for 
Casualty Hospital, $15.00 for transportation to and 
from the hospital, $10.00 for medical supplies, and 
$46.50 for ruined clothes. The Court instructed the 


jury to award the total $6, 050 if they awarded any- 
thing. The verdict and judgment were for that amount.” 


In the still more recent case of Sornborger v. District Dental 
Laboratory, 105 U.S. App. D.C. 290, 266 F. 2d 694, this Court stated 
its approval of the Hudson case on the subject of damages. 


Were the appellee's position correct, not only would libel] actions 
abate upon death, but also such claims for property damage as jare 


enumerated in Hudson v. Lazarus, supra. Appellee's fallacious reason- 


ing is cogently demonstrated - though in view of Hudson it needs no such 
demonstration - in Judge Holtzoff's decision in Soroka v. Beloff, 93 F. 
Supp. 642, at page 643: 


"It will be observed that the express exception as to rights 
of action for injuries to the person or to the reputation was 
stricken by this statute. It seems to follow that rights of 
action for injury to the person or for libel or slander, as 
well as all other rights of action, now survive in favor of 
or against the legal representatives of the deceased. 


It is urged, however, that this result 1s negatived by the 
proviso at the end of the amended section, which reads: 
‘That in tort actions, the said right of action shall be 
limited to damages for physical injury except for pain 
and suffering resulting therefrom.' It is argued that in 
spite of the deletion of the exception as to rights of action 
for injuries to the person or to the reputation, this proviso 
restricts survival only to those tort actions in which 
damages for personal injuries are sought and that even in 
those cases there can be no recovery for pain and suffer - 
ing. Were this line of reasoning to be adopted, the result 
would be not only that rights of action for injury to reputa- 
tion would not survive, but that even other rights based 
on torts, such as rights of action for property damage 
would also abate as a result of the death of either the plaintiff 
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or the defendant. Rights of action for property damage 
survived under the old statute, however. In other words, 
this interpretation of the Act of June 19, 1948 would lead 
to narrowing the previously existing rule as to survival 
of actions, instead of broadening it. To reach such a 
result would be tantamount to frustrating and defeating 
the obvious intention of the Congress." 


In the light of the judicial history recited above, it would seem un- 
necessary to refer to the legislative history of the statute. Suffice it to 
say, however, that the only statement made on the floor of either the 
Senate or the House was the following, appearing at Congressional Record, 


Volume 94, Part 6, page 7456; 


"Mr. O'Hara: | Mr. Speaker, this provides for the 
survivorship of tort action. Originally the act as passed 
by the Senate included the right to recover for pain and 

suffering. The Committee struck out and eliminated the 

right of recovery for pain and suffering." 


Documentary matters collateral to but outside of the legislative 
history are set forth in the points and authorities of the parties in con- 
nection with the defendant's motion to dismiss, at JA 8 to 10, 12 and 13; 
and again at JA 22 to 24, as well as 26 to 29. 


It is therefore submitted that the Court erred in dismissing the 


complaint on the ground stated above. 


THE ABATEMENT, BY DEATH, OF THE PENNSYLVANIA 
ACTION DID NOT AFFECT THE CAUSE OF ACTION; 
IT SUSPENDED WITHOUT DESTROYING THE ACTION. 


As an additional ground for its motion to dismiss, defendant urged 
below that the termination of the Pennsylvania action was a termination 
of the cause of action and that it followed that the instant complaint could 
not state a claim upon which relief could be granted. It is submitted that 
this is wholly an unwarranted premise and an erroneous conclusion. 
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The general rule with respect to effect of abatement is stated in 
1C.J.S. Abatement and Revival, Sec. 2: 


"Even under the strict rules of the common law, the 
abatement of an action is not fatal to the cause of 
action; the customary procedure used to bring about 
an abatement was not designed to operate upon any 
substantial rights or liabilities as between the parties, 
pleas in abatement offering objections to form rather 
than substance and merely delaying the right to sue by 
defeating the particular action, and dilatory pleas, 
generally, not affecting the merits of the cause of 
action; so that, whatever its effect upon the partic- 
ular action, abatement never bars the institution of 
another suit or action involving the assertion or 
enforcement of the same rights as those urged in that 
which is abated." 


It is difficult to comprehend a serious challenge to the above rule. 


The applicability of the general rule to the instant proceeding is 
buttressed by appellee's reliance in its motion on the "single publication” 
rule. The appellee's argument is simply that since the "single publica- 


tion" rule is in effect in the District of Columbia (and this is , conceded 


by appellant), Shearer had but one cause of action; having sued on it and 


the action having been abated by death, the cause of action terminated. 


In the first place, appellee's reliance on Ogden v. Association of 
the United States Army, 177 F. Supp. 498, as indicative of the place of 
the rule in the common law of the District of Columbia, is misplaced. 
The question before Judge Holtzoff and decided by him was whether, from 
the standpoint of the statute of limitations in an action for libel, every 
sale or delivery of a copy of a book, periodical or a newspaper contain- 
ing an alleged defamatory statement, creates a separate cause|of action; 
or whether only one cause of action arises which accrues at the time of 
the first publication of one or more copies of the offending material. 


In the second place, the second section of the Uniform Single Pub- 
lication Act (U.L.A. 9C, page 173), which section was neither quoted 
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nor involved in Judge Holtzoff's decision, clearly indicates the trend to 
express in statute the proposition that it is only a judgment upon the 
substantive merits of an action for damages founded upon a single publica- 
tion which shall bar a second action. 
"Sec, 2. A judgment in any jurisdiction for or against 

the plaintiff upon the substantive merits of any action 

for damages founded upon a Single publication or ex- 

hibition or utterance as described in section one shall 

bar any other action for damages by the same plaintiff 


against the same defendant founded upon the same pub- 
lication or exhibition or utterance." 


And, incidentally, the Uniform Act was adopted by the legislature 
of Pennsylvania in 1953, prior to the Shearer case in the Pennsylvania 
Court (Pa. Stat. Ann. tit. 12, Section 2090.1 to 2090.5). 


It is submitted, therefore, as wholly clear that there has been no 


adjudication upon the substantive merits of Shearer's libel claim and 


that there is therefore no bar to the instant action in the courts of the 
District of Columbia on this second ground. 


CONCLUSION 


Wherefore, it is respectfully submitted that the order of the Dis- 
trict Court dismissing the Complaint be reversed. 


SOL M. ALPHER 


332 Southern Building 
Washington 5, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed January 26, 1959] 


MARY L. SHEARER, 
Administratrix of the 
Estate of John C. Shearer 
P.O. Box 216 

Hershey, Pennsylvania, 


Plaintiff, 


We : CIVIL ACTION NO. 217-'59 


BAKERY AND CONFECTIONERY WORKERS: 
INTERNATIONAL UNION OF AMERICA 

1000 16th Street, N.W. 

Washington, D. C. 


Defendant. 


COMPLAINT 
(Libel) 


1. This Court has jurisdiction of this cause in that the/amount in 
controversy exceeds the sum of $3,000.00, exclusive of interest and 
costs. 

2. Plaintiff is the duly appointed and qualified administratrix of 
the Estate of John C. Shearer, under Letters granted by the Register of 
Wills for Dauphin County, Commonwealth of Pennsylvania, and files 
this action under Section 12-101 of the District of Columbia Code. 

3. Defendant is an unincorporated association with its principal 
office at 1000 16th Street, N.W., Washington, D. C. 

4. The decedent, John C. Shearer, for a period of some nineteen 
(19) years prior to the libel hereinafter referred to, was employed in 
the capacity of business manager of a local labor union known as Choco- 
late Workers Local 464. Said local labor organization from a period of 
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1939 until December 28, 1957, was affiliated with the defendant inter - 
national and was known as Local 464 Bakery and Confectionery Workers 
International Union of America. From December 28, 1957, Local 464 
has been affiliated with a new and different international union and is 
now known as Local 464 American Bakery and Confectionery Workers 
International Union, AF of L - CIO. 

5. In his capacity of business manager, decedent was charged with 
all of the responsibilities of collective bargaining with the Hershey 
Chocolate Corporation and the Hershey Estates, the employers of the 
members of said Chocolate Workers, Local 464. In said capacity of 


business manager, decedent held a position of trust and responsibility 


in which his reputation for dedication to trade union principles and 
devotion to the cause of the persons he represented were of utmost 
importance and essential to occupying his position as aforesaid. 

6. Decedent, tor many years prior to the libel hereinafter referred 
to, enjoyed and occupied a reputation of high esteem in the field of labor 
circles generally, and in particular, in the international unions with which 
the Chocolate Workers Local 464 was associated and with which it is 
today associated. 

7. Decedent, for many years prior to the libel hereinafter referred 
to, enjoyed a reputation in his own community and throughout the State of 
Pennsylvania as a Joyal and dedicated servant to the principles of trade 
unionism and as the founder of modern trade unionism in the Community 
of Hershey. 

8. Defendant owns and publishes a newspaper known as The Bakers 
and Confectioners Journal, which is distributed throughout all of the states 
of the United States, and in particular, it is distributed to all of the indivi- 
duals in the Bakers and Confectioners trade, the trade in which decedent 
functioned as a labor union business manager. Said publication is a 
monthly publication and is distributed not only to all members of Choco- 
late Workers Local 464, but also to all members of labor unions throughout 
the United States both affiliated with defendant International and affiliated 


with other International unions and is read by same. , 
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9. Inthe February, 1958 issue of said publication, defendant 
caused to be published on page 2 of said publication an article and 
photograph falsely, wickedly and maliciously composed to defame, 
scandalize and libel decedent. Said article and photograph is attached 
hereto, marked Exhibit "A" and incorporated herein. 
10. Said false and libelous article refers to decedent asa "strike 
breaker" and "leader of strike breaking farmers", terminology which in 
Labor circles, in Bakery and Confectionery circles, and in particular, 
in the area of Hershey and in the area of Chocolate Workers Local 464, 
carries a particularly repugnant, shameful and inflammatory|significance. 
11. Said false and libelous article states that decedent "|. . . formed 
and ran an independent union for Mr. Hershey" and further states "the 
Hershey-Shearer duo's past record seems to bolster reports that ABC 
is being used by anti-union employers"... Inthe circles of decedent's 
association and business manager activities and in all of the labor circles, 
such accusations are of the most inflammatory and libelous nature and put 
decedent up to ridicule and disgrace. 
12. Said article and the photograph affixed to said article falsely 
and maliciously purport that decedent was active in breaking |unionism 


in Hershey and thereafter returning to Hershey to form the "ABC" local 


union in order to aid and assist anti-union employers. 
13. Said photograph falsely and maliciously purports to|/show 
decedent standing in a group of farmers who allegedly broke a strike 
in Hershey. The photograph is in fact not a photograph of farmers nor 
of "strike breakers", but is in actuality a photograph of Hershey Choco- 
late Corporation employees. 
14. Decedent did not at any time form or run an independent union 
of any sort. The independent union referred to in Exhibit A was not as 
purported in the article run for Mr. Hershey. 
15. Decedent was never a leader or a member of any farmers group 
of any type and was not in any way a participant in any activities of any 
farmers group which pertained to any strike ever conducted in the Com- 


munity of Hershey. 
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16. Defendant international, with maliciousness, in said Exhibit 
A, omitted the fact that decedent was one of the founders and organizers 
of the Chocolate Workers Local 464 in 1939, which Local functioned as 
an affiliate of defendant international union until December 28, 1957. In 
view of the text of Exhibit A, this omission creates a totally false and 
libelous and maliciously inflammatory picture of decedent's past. 

17. Decedent had a long and honorable service record of trade 
union activities and had never been part of any undue or unethical deal- 
ings with the Hershey employer. 

18. Decedent ‘did not head an "ABC gang in Hershey", and the 
statement to this effect in Exhibit A was falsely and maliciously com- 


posed so as to do de .cedent personal injury. 
19. The Chocolate Workers Local 464, on pacenber 28, 1957, by 
a vote of its membership, disaffiliated from the defendant international 
union because of the latter's being ousted from the AF of L - CIO on the 
grounds of corruption and dishonesty and affiliated with the American 


Bakery and Confectionery Workers International Union, AF of L - CIO. 

20. Defendant knew and had reason to know that the facts and 
implications of the article and photograph referred to as Exhibit A were 
completely untrue and unfounded and that the publication of such a false 
article and misleading photograph would hold decedent up to public ridi- 
cule, disdain and humiliation . 

21. As a result of the said publication of this false, defamatory 
and libelous article and photograph, decedent was held up to public ridi- 
cule, disdain and suffered disgrace and humiliation and damage to his 
reputation and standing in his community, in the State of Pennsylvania 
and throughout the United States, and in particular, in the field of organized 
labor. 

22. Asa result of the false and malicious publication as afore- 
said, decedent, on'February 25, 1958, permanently lost his job as 
business manager of Chocolate Workers Local 464 and was deprived 
of the income enjoyed from said occupation. Said income for the occupa- 
tion as business manager of Chocolate Workers Local 464 is $6,000.00 


per year. 
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23. The false, malicious and wicked publication as above said 
was committed by defendant, its agents, servants, and employees, 


acting within the scope of their employment and on the business of 
defendant. 
24. Said false and libelous publication was distributed throughout 
the entire nation and throughout many cities in all of the 48 states and 
in particular thousands of said publications were distributed in Hershey, 
Pennsylvania and in Philadelphia, Pennsylvania, and said publication was 
read by thousands of persons in said area. 
25. Said false and libelous publication was committed maliciously 
and with full intent to damage decedent. 
WHEREFORE, plaintiff demands judgment against defendant in the 
amount of $75,000.00 as compensatory damages and $100,000.00 as 
punitive damages, and costs. 
SPIEGLER AND ALPHER 


By: /s/ SOL M. ALPHER 
Attorneys for Plaintiff 
Southern Building 
Washington, D. C. 
Jury Demand 
Plaintiff demands a trial by jury. 


/s/ SOL M. ALPHER 


The Bakers’ and 


Confectioners’ Journal 


—_—— 


EXHIBIT A 
[To Complaint] 


Ex-Strike Breaker 
Heads A.B.C. In Hershey 


In 1937 when the CIO was 
trying to organize the work- 
ers of the Hershey Chocolate 
Corporation in the company- 
owned town of Hershey, 
Pennsylvania, the farmers of 
the community organized-by 
the Company came in and, in 
the words of Brother George 
Hall of Local 464, “with much 
violence' and bloodshed they 
broke the strike and they 
broke the union.” One of the 
leaders of those strikebreak- 
ing farmers in Hershey was 
a man hamed John Shearer. 
In the photo below, John 
Shearer ‘is the man encircled. 
It shows him in the front row 
of those strike-breaking Her- 
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shey farmers. 

When the strike was bro- 
ken and the CIO thrown out, 
this same .Shearer, who or- 
ganized and led the strike- 
breakers, formed and ran 
an independent union for 
Mr. Hershey. Today, John 
Shearer, again with the active 
support of the Hershey Co., 
heads the A.B.C. gang in Her- 
shey, Pennsylvania, attempt- 
ing to disaffiliate from the 
International Union. The Her- 
shey-Shearer duo’s past re- 
cord, seems to bolster reports 
that A.B.C. is being used by 
anti-union employers to de- 
stroy the strength of the labor 
movement in the bakery and 
confectionery industry. 


John Shearer (circle in photo above) shown leading 


Company strike breakers, Hershey, Pennsylvanio—1937. 


[Filed April 18, 1960] 
MOTION TO DISMISS 
Defendant moves to dismiss the complaint on the ground that it 
fails to state a claim upon which relief can be granted. The reasons 
for the motion are: 
(1) There is a jurisdictional bar to bringing an action for libel 
on behalf of a decedent's estate (District of Columbia Code (1951 ed.), 
Section 12-101); 
(2) The decedent, the person allegedly libeled, had only one 
cause of action and that cause of action terminated upon abatement of 
an identical suit which was pending in the State of decedent's domicile 
at the time of his death. 
/3/ ABRAHAM J. HARRIS 
/s/ JAMES H. HELLER 
/s/ JOHN V. LONG 


1026 Woodward Building 
Washington 5, D. C. 
Attorneys for Defendant 


SHER, OPPENHEIMER & HARRIS 

1026 Woodward Building 

Washington 5, D. C., [ Certificate of Service] 
Of Counsel. 


[ Filed April 18, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS 


Plaintiff sues as administratrix of the estate of John C| Shearer, 
alleging that decedent was libeled by defendant Union prior to his death. 

Defendant has moved to dismiss the complaint on the ground that 
it fails to state a claim upon which relief can be granted in that (1) there 
is a jurisdictional bar to a libel suit on behalf of a decedent's estate in 
the District of Columbia, and (2) the decedent, the person allegedly 
libeled, had only one cause of action and that cause of action terminated 
upon abatement of an identical suit in the State of Decedent's| domicile at 
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the time of his death. This motion is made pursuant to Rule 12, Federal 
Rules of Civil Procedure. 
I 


THERE IS A JURISDICTIONAL BAR TO A 
LIBEL SUIT ON BEHALF OF A DECEDENT'S ESTATE 


The complaint fails to state a claim upon which relief may be 
granted as there is a jurisdictional bar to bringing an action for libel 
on behalf of a decedent's estate in the District of Columbia. 

Survival of tort actions on the death of either party is "limited 
to damages for physical injury” under the plain and unambiguous language 
of the Code of Laws of the District of Columbia, Section 235, D. C. Code 
(1951 Ed.) Section 12-101.2/ 

At common law, causes of action for slander or libel did not sur- 
vive the death of either the wrongdoer or the person injured. It is well 
established that a statute which enlarges upon common-law causes of 
action is to be strictly construed to include no cause of action not clearly 
and expressly within its terms. Most statutes which enlarge the class of 
actions which survive to not provide for survival of causes of action for 
slander or libel. Prior to the 1948 amendment of Section 235 of the 
District of Columbia Code, causes of action for personal injuries or 
damage to the reputation did not survive. See D. C. Code (1940 ed.), 
Section 12-101; 1 Am. Jur., Abatement and Revival, Section 122; Woolen 
v. Lorenz, 68 App. D.C. 389 (1938), 98 F.2d 261. As the amended District 
of Columbia Code limits survival of tort actions to those claiming damages 
for physical injuries only, the 1948 amendment did not provide for the sur- 
vival of libel actions. 


Where, as here, the statutory language is unambiguous and imparts 
a clear and definite meaning, Congress must be deemed to have intended 


// Section 12-101 provides in full text: 

"On the death of any person in whose favor or against whom a 
right of action may have accrued for any cause prior to his death, said 
right of action shall survive in favor of or against the legal representative 
of the deceased: Provided, however, that in tort actions, the said right of 
action shall be limited to damages for physical injury except for pain and 
suffering resulting therefrom." D.C. Code (1951 ed.) 12-101. 
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the ordinary and obvious meaning of the words it used. Accordingly, 
there is no occasion for recourse to legislative history in order to 
determine Congressional intent here. However, consideration of the 
legislative history in this instance supports the view that the) Congress 
intended that this statutory language should have its plain and ordinary 
meaning. 

Both the House and Senate Committee Reports on the amending bill 
(S. 1442) stated that the purpose of this 1948 amendment was". . .to - 
permit survivorship of a cause of action for personal injuries. . ." 
Hse. Rpt. 2209 on S. 1442, 80th Cong., 1st Sess., June 26, 1957. At the 
only public hearing on S. 1442, 80th Cong., William R. Lichtenberg, 
Esquire, testified on behalf of the Bar Association of the District of 
Columbia, as follows: 
". , , [T]he only change that has been made [in the exist- 
ing state of the law] is it removes the objection to the jright 
of action. That is, it permits action in tort and it does not 
abate upon the death of either party. There is a provision 
at the end of the proposed section that in tort action, the 
said right of action shall be limited to damages for personal 
injury and pain and suffering resulting therefrom." 


"The Committee as well as the Bar Association unanimously 
felt that there could not be a survivor in an action of slander, 
libel, alienation of affection, etc., and are limiting it to 
physical injuries, pain, and suffering therefrom as set forth 
herein." 


Hearings, Judiciary Subcommittee of the House Committee 
on the District of Columbia, February 16, 1948, at p. 2. 


The records of the Senate Committee which originated the bill also show 
that its draftsmen intended the plain meaning of the words they used:2/ 


2/ The only discussion of the bill on the floor of either house of Congress 
related to whether the right to recover for pain and suffering should sur- 
vive. The House Committee amendments eliminating the right to recover 
for pain and suffering were agreed to. Cong. Rec., 80th Cong., 2nd Sess., 
7456, 7681. 
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"The last bill to be presented by the Subcommittee 
on the Judiciary was S. 1442, 'A bill to amend Secs. 235 
and 327 of the Code of Laws for the District of Columbia." 
This is known as the 'Survival of Actions’ bill and its pur- 
pose is to permit the survivorship of a cause of action for 


personal injuries to run both in favor and against the es- 


tate of the decedent who in his lifetime caused or received 
such personal injuries. The bill as drafted limits survivor- 
ship to personal injury only, and does not include cases of 
slander, breach of promise or alienation of affection. This 
bill is also recommended by the District Bar Association. 
There being no objection to this legislation, upon motion 
duly made and seconded, it was unanimously voted to report 
favorably S. 1442 without amendment." 


Minutes of the District of Columbia Committee of the Senate, 
June 24, 1957, attached hereto as Exhibit A. 


Thus, the legislative history is as unambiguous as the language of the 
statute itself that causes of action for defamation, which do not involve 
physical injuries, do not survive.~ ' 
As 2 libel action is a "tort action" and as no claim is or could be 

made that this complaint seeks damages for “physical injury," this action 
is clearly barred. Therefore, the instant complaint should be dismissed 
on the ground that it fails to state a claim upon which relief can be granted 
for the reason that the asserted cause of action died upon the death of the 
person allegedly libeled. 


Nor may plaintiff sue in this forum on an asserted cause of action 
for libel purporting'to arise or survive in another jurisdiction as there 


3/ while Soroka v. Beloff, 93 F.Supp. 642 (D.C.D.C.) is contra, it 
appears that Judge Holtzoff did not have before him, at the time he wrote 
his opinion, the legislative history of the 1948 amendments detailed above. 
The history was brought to his attention in a motion for reconsideration, 
which was denied without opinion. We submit that the case is clearly 
erroneous and should not be followed. 
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is a jurisdictional bar in the District of Columbia to a libel suit on 


behalf of a decedent's estate. Woolen v. Lorenz, supra; D.C, Code 
(1951 Ed.), Section 20-501. 4/ 


na 


PLAINTIFF'S ASSERTED CAUSE OF ACTION 
TERMINATED UPON ABATEMENT OF AN IDENTICAL SUIT 
PENDING IN DECEDENT'S DOMICILE AT THE TIME OF HIS CEATH 


The complaint fails to state a claim upon which relief can be 
granted in that decedent, the person allegedly libeled, had only one cause 
of action and that cause of action terminated upon the abatement of an 
identical suit which was pending in the State of decedent's domicile at 
the time of his death. 

On or about March 1, 1958, John C. Shearer, the person allegedly 
libeled, filed a suit against defendant in a court of the State of his domi- 
cile, asserting the same claim as that set forth in the instant complaint. 
John C. Shearer v. Bakery and Confectionery Workers’ International 
Union of America, Case No. 513, March Term, Court of Common Pleas 
No. 3, Philadelphia, Pennsylvania. Following the death of John C. Shearer, 
that court entered an order that the "action is abated."" A certified copy 
of that complaint and a certified copy of the court's abatement order are 
attached hereto as Exhibit B. 

"The publication of a book, periodical, or newspaper containing 
defamatory matter gives rise to but one cause of action for libel, which 
accrues at the time of the original publication. . ." Ogden'v. Associa- 
tion of the United States Army (D.C. 1959) 177 F.Supp. 498, 502; Hart- 
mann v. Time, Inc., 163 F.2d 127, 134 (CA 3); see Bernstein v. National 
Broadcasting Company, 129 F.Supp. 817, aff'd 98 App. D.C. 112, 232 
F.2d 369, cert. den. 352 U.S. 945, 1 L.Ed. 2d 239, 77 S.Ct. 267; Mattox 


4/ section 20-501 provides in full text: 
"Executors and administrators shall have full power and 
authority to commence and prosecute any personal action at law or in 
equity which the testator or intestate might have commenced and prose- 
cuted: Provided, however, that in tort actions, the said right of action 
shall be limited to damages for personal injury except for pain and suf- 
fering resulting therefrom; * * *.'" D.C. Code (1951 ed.). 
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v. News Syndicate Co., (CA 2) 176 F.2d 897; annotation, 58 ALR 2d 650. 

Upon the publication by defendant of the alleged defamatory 
material, there arose one cause of action. Prior to his death, John C. 
Shearer sued upon that cause of action. When that cause of action 
abated on Shearer's death, that cause of action terminated, as the ques- 
tion of whether a particular cause of action is of a kind that survives for 
or against the personal representative of a deceased person is a question 
not of procedure but of right. Gray v. Blight, (10 CA, 1940) 112 F.2d 696, 
697-698; Martin v. Baltimore and Ohio Railway Company, 151 U.S. 673, 
38 L.Ed. 311, 14 S.Ct. 533; Momand v. Twentieth Century Fox Film Corp., 
(W.D. Okla. 1941) 37 F.Supp. 649. As the cause of action set forth in the 
complaint had terminated before this suit was filed, the complaint does 


not state 2 claim upon which relief can be granted. 
CONCLUSION 
WHEREFORE, the court should dismiss the complaint upon the 
ground that it does not state a claim upon which relief can be granted. 


/s/ ABRAHAM J. HARRIS 
/s/ JOHN V. LONG 
/s/ JAMES H. HELLER 


* * * 


[ Filed November 22, 1950] 


EXHIBIT "A" 
(Attached to Memorandum of Points and Authorities in 
Support of Defendant's Motion to Dismiss) 


Minutes of the meeting of the District of Columbia Committee of the 
United States Senate, June 24, 1947: 

The last bill to be presented by the Subcommittee on the 
Judiciary was S. 1442, "A bill to amend secs. 235 and 327 of 
the Code of Laws for the District of Columbia." This is known 
as the "Survival of Actions" bill and its purpose is to permit 
the survivorship of a cause of action for personal injuries to 
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run both in favor and against the estate of the decedent who 
in his lifetime caused or received such personal injuries. 
The bill as drafted limits survivorship to personal injury 
only, and does not include cases of slander, breach of 
promise, or alienation of affections. This bill is also 
recommended by the District Bar Association. There 
being no objection to this legislation, upon motion duly 
made and seconded, it was unanimously voted to report 
favorably S.1442 without amendment. 


Present at the meeting were Senator Buck, Chairman; Senators Holland, 
Sparkman, Cain, Capper, Kem, and Umstead. Also present was Mr. 
James R. Kirkland, Counsel. 


This is to certify that the above is a true and 
correct copy of the minutes of the Committee 
on the District of Columbia of the United States 
Senate on June 24, 1947. 

/s/ Gerhard Van Arkel 


[Seal of the District for the District of Columbia] 


[ Certificate of True Copy] 


[ Filed April 18, 1960] 


EXHIBIT "B" 
[ Attached to Memorandum of Points and Authorities in 
Support of Defendant's Motion to Dismiss] 


JOHN O. SHEARER : ee OF COMMON PLEAS 
NO. [3] 
Vv. 


BAKERY and CONFECTIONERY : MARCH TERM, 1958 
WORKERS' INTERNATIONAL . NO. 513 
UNION of AMERICA ‘ 
1145 - 19th St., N.W., 
Washington, D.C. with offices 
also at Room 2618 Girard Trust 
Building, Philadelphia, Penna. 

COMPLAINT IN TRESPASS 

Parties 

1. The plaintiff in the instant matter is John O. Shearer, an 
individual who resides at Hershey, Pennsylvania. 

2. Defendant in the instant matter is the Bakery and Confectionery 
Workers International Union of America, an unincorporated association 
with its principal office at 1145 - 19th St., N.W., Washington, D.C. and 
which also maintains an office for the purpose of doing business in 
Pennsylvania. Said office is located at the Girard Trust Building, 1400 
South Penn Square, Philadelphia under the control and direction of duly 
authorized representatives of defendant, among whom is a vice-president 
of defendant organization, one Henry Alvino. 

‘Jurisdiction 

3. Jurisdiction of the court of common pleas of Pennsylvania in 
the instant case is obtained by virtue of defendant doing business in 
Pennsylvania and in particular in Philadelphia and defendants maintain- 


ing an office for the purpose of doing business at Rm. 2618 Girard Trust 
Bidg., 1400 So. Penn Square, Philadelphia, Pennsylvania. 
Cause of Action 
4. Plaintiff, at all times herein mentioned and since birth, has 


been a person of good name and reputation. 
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5. Plaintiff, for a period of some nineteen (19) years prior to the 
libel hereinafter referred to, was employed in the capacity of business 
manager of a local labor union known as Chocolate Workers) Local 464. 
6. Said local labor organization, from a period of 1939 until 
December 28, 1957, was affiliated with the defendant international and 
was known as Local 464 Bakery and Confectionery Workers International 
Union of America. From December 28, 1957 to the present time, Local 
464 has been affiliated with a new and different international union and is 
now known as Local 464 American Bakery and Confectionery Workers 
International Union, AF of L - CIO. 
7. In his capacity of business manager, plaintiff was charged 
with all of the responsibilities of collective bargaining with the Hershey 
Chocolate Corporation and the Hershey Estates, the employers of the 
members of said Chocolate Workers, Local 464. 
8. In said capacity of business manager, plaintiff held a position 
of trust and responsibility in which his reputation for dedication to 
trade union principles and devotion to the cause of the persons he 
represented were of utmost importance and essential to occupying his 
position as aforesaid. 
9. Plaintiff, for many years prior to the libel hereinafter referred 
to, enjoyed and occupied a reputation of high esteem in the field of labor 
circles generally, and in particular, in the international unions with 
which the Chocolate Workers Local 464 was associated and with which 
it is today associated. 
10. Plaintiff, for many years prior to the libel hereinafter referred 
to, enjoyed a reputation in his own community and throughout the State of 
Pennsylvania as a loyal and dedicated servant to the principles of trade 


unionism and as the founder of modern trade unionism in the Community 


of Hershey. 
11. Defendant owns and publishes a newspaper known as The Bakers 

and Confectioners Journal, which is distributed throughout all of the 

states of the United States, and in particular, it is distributed to all of 
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the individuals in the Bakers and Confectioners trade, the trade in which 
plaintiff functioned as a labor union business manager. 

12. Said publication is a monthly publication and is distributed not 
only to all members of Chocolate Workers Local 464, but also to all 
members of labor unions throughout the United States both affiliated 
with defendant International and affiliated with other International unions 
and is read by same. 

13. Inthe February, 1958 issue of said publication, defendant 
caused to be published on page 2 of said publication an article and photo- 
graph falsely, wickedly and maliciously composed to defame, scandalize 
and libel plaintiff. Said article and photograph is attached hereto, marked 
Exhibit "A" and incorporated herein. 

14. Said false and libelous article refers to plaintiff as a "strike 
breaker" and “leader of strike breaking farmers", terminology which 
in labor circles, in Bakery and Confectionery circles, and in particular, 
in the area of Hershey and in the area of Chocolate Workers Local 464, 
carries a particularly repugnant, shameful and inflamatory significance. 

15. Said false and libelous article refers to plaintiff as a "strike 
breaker", a term which in plaintiff's employment as a labor union 
business manager carries with it a particularly repugnant and inflama- 
tory meaning. 

16. Said false and libelous article states that plaintiff". . . formed 


and ran an independent union for Mr. Hershey" and further states "the 


Hershey-Shearer duo's past record seems to bolster reports that ABC 
is being used by anti-union employers"... In the circles of plaintiff's 
association and business manager activities and in all of the labor circles, 
such accusations are of the most inflammatory and libelous nature and put 
plaintift up to ridicule and disgrace. 

17. Said article and the photograph affixed to said article falsely 
and maliciously purport that plaintiff was active in breaking unionism in 
Hershey and thereafter returning to Hershey to form the "ABC" local 
union in order to aid and assist anti-union employers. 
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18. Said photograph falsely and maliciously purports to show 
plaintiff standing in a group of farmers who allegedly broke a strike 
in Hershey. 

19. The photograph is in fact not a photograph of farmers nor of 
"strike breakers", but is in actuality a photograph of Hershey Chocolate 
Corporation employees. 
20. The false and libelous statements in the article and photograph 


marked as Exhibit A insofar as they relate to plaintiff are falsely, 


wickedly and maliciously composed so as to present an untrue and libel- 
ous account of plaintiff's participation in the history of unionism at 
Hershey. 

21. Plaintiff did not at any time form or run an independent union 
of any sort. The independent union referred to in Exhibit A was not, as 
purported in the article run for Mr. Hershey. 

22. Plaintiff was never a leader or a member of any farmers group 
of any type and was not in any way a participant in any activities of any 
farmers group which pertained to any strike ever conducted |in the Com- 
munity of Hershey. 

23. Defendant international with maliciousness in said [Exhibit A 
emitted the fact that plaintiff was one of the founders and organizers of 
the Chocolate Workers Local 464 in 1939, which Local functioned as an 
affiliate of defendant international union until December 28, |1957. 

24. In view of the text of Exhibit A, this omission creates a 
totally false and libelous and maliciously inflammatory picture of 
plaintiff's past. 

25. Plaintiff has a long and honorable service record of trade 
union activities and has never been part of any undue or unethical 
dealings with the Hershey employer. 

26. Plaintiff did not head an "ABC gang in Hershey", and the 
statement to this effect in Exhibit A is falsely and maliciously composed 
so as to do plaintiff personal injury. 

27. The Chocolate Workers Local 464, on December 28, 1957, by 
a vote of its membership, disaffiliated from the defendant international 
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union because of the latter's being ousted from the AF of L - CIO on the 


grounds of corruption and dishonesty and affiliated with the American 
Bakery and Confectionery Workers International Union, AF of L - CIO. 

28. Defendant knew and had reason to know that the facts and 
implications of the article and photograph referred to as Exhibit A were 
completely untrue and unfounded. 

29. Defendant further knew that the publication of such a false 
article and misleading photograph would hold plaintiff up to public ridi- 
cule, disdain and humiliation. 

30. Defendant's purpose in publishing said article was to maliciously 
and wickedly damage plaintiff and his reputation. 

31. As a result of the said publication of this false, defamatory 
and libelous article and photograph, plaintiff has been held up to public 
ridicule, disdain and has suffered disgrace and humiliation. 

32. As a result of the publication of such false and libelous article 
and photograph plaintiff has suffered irreparable damage to his reputa- 
tion and standing in his community, in the State of Pennsylvania and 
throughout the United States, and in particular, in the field of organized 
labor. 

33. As a result of the false and malicious publication as aforesaid, 
plaintiff on February 25, 1958 permanently lost his job as a business 
manager of Chocolate Workers Local 464 and has been deprived of the 
income enjoyed from said occupation. 

34. Said income for the occupation as business manager of 
Chocolate Workers Local 464 is $6800.00 per year. 

35. As a result of said false and malicious publication, plaintiff 
has been deprived of any other employment in either the international 
union within which Chocolate Workers Local 464 now operates or in any 
organized labor circles anywhere. 

36. As a result of the falsely, maliciously and wickedly published 
article and photograph, the plaintiff has suffered and is suffering humilia- 
tion, shame, ridicule in all areas which he associates. 
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37. The false, malicious and wicked publication as above said 


was committed by defendant, its agents, servants, and employees, 
acting within the scope of their employment and on the business) of de- 


fendant. 


38. Said false and libelous publication was distributed through- 
out the entire nation and throughout many cities in all of the 48 states 
and in particular thousands of said publications were distributed in 
Hershey, Pennsylvania and in Philadelphia, Pennsylvania, and said 
publication was read by thousands of persons in said area. 


39. Said false and libelous publication was committed mialicious- 
ly and with full intent to damage plaintiff. 


WHEREFORE, Plaintiff demands judgment against Defendant in 
the amount of Two Hundred Fifty Thousand ($250, 000.) dollars; 
$150,000. of which is claimed to compensate plaintiff for the real and 
actual loss of income and damage to plaintiff's reputation which he has 
suffered and will continue to suffer; and $100,000. of which is) claimed 
for punitive damages in that the said false and libelous publication 
was done maliciously and with intent to do plaintiff personal) harm. 


MERANZE AND KATZ 


By: /s/ Bernard N. Katz, 
Attorneys for Plaintiff 


The Bakers’ and Confectioners’ Journal 


Ex-Strike Breaker 
Heads A.B.C. In Hershey 


In 1937 when the CIO was 
trying to organize the work- 
ers of the Hershey Chocolate 
Corporation in the company- 
owned town of Hershey, 
Pennsylvania, the farmers of 
the community organized-by 
the Company came in and, in 
the words of Brother George 
Hall of [Local 464, “with much 
violence and bloodshed they 
broke the strike and they 
broke the union.” One of the 
leaders of those strikebreak- 
ing farmers in Hershey was 
a man named John Shearer. 
In the photo below, John 
Shearer is the man encircled. 
It shows him in the front row 
of those strike-breaking Her- 


shey farmers. 

When the seiko was bro- 
ken and the CIO thrown out, 
this same .Shearer, who or- 
ganized and led the strike- 
breakers, formed and ran 
an independent union for 
Mr. Hershey. Today, John 
Shearer, again with the active 
support of the Hershey Co., 
heads the A.B.C. gang in Her- 
shey, Pennsylvania, attempt- 
ing to disaffiliate from the 
International Union. The Her- 
shey-Shearer duo’s past re- 
cord, seems to bolster reports 
that A.B.C. is being used by 
anti-union employers to de- 
stroy the strength of the labor 
movement in the bakery and 
confectionery industry. 


John Shearer (circle in photo above) shown leading Hershey 
Company strike breakers, Hershey, Pennsylvania—1937. 
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COMMONWEALTH OF PENNA.) 
COUNTY OF PHILADELPHIA ) 


ss: 


JOHN O, SHEARER, being duly sworn according to law, deposes 
and says that he is the plaintiff in the foregoing Complaint and that the 
facts set forth therein are true and correct to the best of his knowledge, 
information and belief. 


/s/ John O. Shearer 


[Jurat dated March 15, 1958] 


ORDER TO PLACE ON MOTION LIST 
To the Clerk of C.P. #1: 


Please place the above-captioned matter on the Summer Court 
Motions List for Argument on August 12th, 1958. 


/s/ Bernard N. Katz, 
MERANZE AND KATZ, 
Attorneys for Plaintiff 


Attorney for Defendant: 
John Patrick Walsh 
John Larkin 


Defts. pref. obj's to complaint in Trespass raising the 
question of jurisdiction. 


Aug. 14, 1958 on Motion of Defendants’ 
Counsel action is abated. Griffiths, J. 


[ At this point appears certificates of two 
Prothonotaries and of the Presiding Judge 
to the effect that the foregoing is a true 
copy’ of the Complaint and Order in Case 
No. 518, March 1958 Term, Court of 
Common Pleas, County of Phila. ] 


[ Filed May 10, 1960] 


MARY L. SHEARER, Administratrix 
of the Estate of John C. Shearer, 
Plaintiff, : 
v. ) * ‘CIVIL ACTION 


| : NO. 217-59 
BAKERY AND CONFECTIONERY WORKERS' : 
INTERNATIONAL UNION OF AMERICA, 


Defendant. 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
OPPOSITION TO MOTION TO DISMISS COMPLAINT 


1. Action for Libel Survives Under District of Columbia Code. 

The defendant contends that in the District of Columbia a cause of 
action for libel does not survive the death of the person libeled. The 
case of Soroka v. Beloff, 93 F. Supp. 642 (1950, D.C., D.C.), clearly 
enunciates the correct doctrine regarding the survival of actions for 


injury to the reputation. 

In Soroka v. Beloff, supra, Judge Holtzoff concluded that by virtue 
of the Act of June 19, 1948, 62 Stat. 487, Title 12, Sec. 101 of the D.C. 
Code (1951 Edition), rights of action for libel and slander now survive in 
favor of or against the legal representatives of the deceased. The per- 
tinent section of the Code reads as follows: 
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"On the death of any person in whose favor or against 
whom a right of action may have accrued for any cause 
prior to his death, said right of action shall survive in 
favor of or against the legal representative of the deceased: 
Provided, however, that in tort actions, the said right of 
action shall be limited to damages for physical injury ex- 
cept for pain and suffering resulting therefrom." 


It is important to note that prior to the present statute ‘I June 19, 


1948, rights of action for personal injuries, libel or slander, did not 
survive the death of either party. This principle was embodied in Sec- 
tion 235 of the 1901 Code of the District of Columbia Code, D./C. Code 
1940 Ed., Title 12, Sec. 101, which reads as follows: 
"Sec. 235. Right of Action to Survive On the death 
of any person in whose favor or against whom a right of 
action may have accrued for any cause exceptan injury 
to the person or to the reputation, said right of action 
shall survive in favor of or against the legal representa; 
tives of the deceased; but no right of action for an injury 
to the person, except as provided in chapter forty-five of 
this code, or to the reputation, shall so survive." 

(emphasis supplied). 

Thus, it is evident that the express exception as to rights of 
action for injuries to the person or to the reputation contained in the 
prior statute was stricken by the present statute. 

The defendant contends that the present 1948 statute restricts 
survival only to those tort actions involving physical injury and relies 
on the proviso at the end of Sec. 12-101 which reads: 

"That in tort actions, the said right of action shall 
be limited to damage for physical injury except for pain 
and suffering." 


Judge Holtzoff cogently refuted this construction of the statute in 
Soroka v. Beloff, supra when he said at p. 644: 
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"Were this line of reasoning to be adopted, the result 
would be not only that rights of action for injury to reputa- 
tion would not survive, but that even other rights based on 
torts, such as rights of action for property damage would 
also abate as a result of the death of either the plaintiff or 
the defendant.’ Rights of action for property damage survived 
under the old statute, however. In other words, this inter- 
pretation of the Act of June 19, 1948, would lead to narrowing 
the previously existing rule as to survival of action, instead 
of broadening it. To reach such a result would be tantamount 
to frustrating and defeating the obvious intention of the Con- 


gress." 


As the Court stated in Soroka v. Beloff, supra, applying the well 
recognized maxim of statutory construction, noscitus a sociis, the use 


of the phrase "tort actions" in the proviso, being used in connection 


with rights of action for damages for physical injury, should be con- 


strued to refer to actions for personal injuries and not to tort actions 
generally. See 82 C.J.S. Statutes, Sec. 331, p. 654. 

The defendant further contends that the legislative history of the 
1948 amendment substantiated the view that Congress excluded survival 
of injuries to the réputation and cites the minutes of the Senate District 
Committee and testimony of a member of the Bar Association in support 
thereof. 

It has been held that reports and explanatory statements of 
legislative committees in charge of a bill may be resorted to as indica- 
tive of the intent of the legislature where the meaning of the statute is 
obscure but not for the purpose of construing a statute contrary to its 
plain terms nor for the purpose of overturning well-established principles 
or rules of interpretation, 82 C.J.S. p. 755-757. As to the testimony of a 
member of the Bar Association of the District of Columbia, it has been 
held that the individual opinion of witnesses at a hearing is of doubtful 
value in the interpretation of an act. Railroad Retirement Board v. 
Duquesne Warehouse Co., 80 U.S. App. D.C. 119, 149 F.2d, 507, (1945). 
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Defendant's Exhibit "A", attached to its memorandum of points 
and authorities, contains the minutes of the Senate District Committee 
relative to S. 1442. It may be noted that S. 1442 was later amended by 
the House prior to final passage. It is submitted that a committee report 
of the Senate Committee on a bill prior to its amendment by the House 
is not highly persuasive on the issue of legislative intent. 

Even if statements made by members of Congress or by witnesses 
at committee hearings constitute acceptable evidence of the intent and 
purpose of the Act, a thorough search of all references to S.1442 con- 
tained in the Congressional Record (80th Congress, 1st. Session, pages 
6925, 7680, 8225, 8483; 2nd Session, pages 7219, 7456, 7681, 7847, 7918, 
7921, 9355) from its introduction to full passage and signature by the 
President, reveals that the only statement made on the floor of either 


the Senate or the House was the following statement made on the floor 
of the House of Representatives by the member of the House who was 
in charge of the legislation. (Cong. Record, Vol. 94, Part 6, p, 7456): 


Mr. O'Hara: "Mr. Speaker, this provides for the 
survivorship of tort action. Originally the act as passed 
by the Senate included the right to recover for pain and 
suffering. The committee struck out and eliminated the 


right of recovery for pain and suffering." 


It will be noted that Mr. O'Hara of the Judiciary Subcommittee 
indicated to the House that the bill provided for the "survivorship of 
tort action", without restriction or qualification, and it must be assumed 
that the House adopted and accepted said interpretation of the bill. 

Additionally, defendant relies on the testimony of a representative 
of the Bar Association of the District of Columbia at the public hearing 
on the amending bill. The bar member is quoted as saying that his Com- 
mittee as well as the Bar Association felt "there could not be @ survivor 
in an action of slander, libel. . .". But this member's testimony is 
directly contradicted by his Committee's official explanation and report 
to the Bar Association. (Journal of Bar Association, March, 1947, Vol. 
XIV, No. 3 at page 135). 


"H. R. 
A BILL 

To amend Sections 235 and 327 of the Code of Laws 
for the District of Columbia. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled. 

That Section 235 of the Act entitled "An Act to Establish 
a Code of Law for the District of Columbia", approved March 
3, 1901, is hereby amended to read as follows: 

On the death of any person in whose favor or against 

whom a right of action may have accrued for any cause 

prior to his death, said right of action shall survive in 

favor of or against the legal representatives of the 

deceased. 


* * * 


"EXPLANATION OF PROPOSED CHANGES 
IN SECTIONS 235 and 327 


At present under Section 235 of the 1901 Code on the 
death of a person in whose favor or against whom a cause 
of action has accrued such cause of action for any cause 
except for an injury to the person or to the reputation shall 


survive in favor of or against the legal representative of 


the deceased. The proposed bill will amend Section 235 so 


as to provide for the survival of all causes of action. Thus 
personal injury causes of action or causes of action for in- 
jury to the reputation which do not survive at present will 
be permitted to survive by the proposed bill. 


* * * 


"REPORT OF COMMITTEE ON 
REVISION OF ABATEMENT OF 
ACTIONS 


Your Committee on Revision of Abatement of Actions 
Statute has carefully considered the advisability of amend- 
ing the present existing statutes hereto attached and 
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recommends to the Association that the proposed Bill 


be recommended for adoption. 
* * *1 


2. Abatement By Death In the Pennsylvania Action Does 


Not Bar This Cause Of Action. 
As an additional ground for dismissal of this action, the|defendant 
asserts that there was only one cause of action and that cause |of action 
terminated upon the abatement of the action in Pennsylvania. 
The defendant erroneously assumes that the situs of the|cause of 
action in the instant case was solely in Pennsylvania. The defendant's 
national headquarters are in Washington, D. C. and The Bakers and 
Confectioners Journal, which contains the alleged libelous matter, is 
published in Washington, D. C. In paragraph 8 of the complaint, 
plaintiff alleges as follows: 
"8. Defendant owns and publishes a newspaper known as 
The Bakers and Confections Journal, which is distributed 
throughout all of the states of the United States, and in 
particular, it is distributed to all of the individuals in the 
Bakers and Confectioners trade, the trade in which de- 
cedent functioned as a labor union business manager. Said 
publication is a monthly publication and is distributed not 
only to all members of labor unions throughout the United 
States both affiliated with defendant International and 
affiliated with other International unions and is read by 
same”. 


It is clear that the complaint is not predicated solely on damages 
that decedent may have incurred in Pennsylvania, but is based on the 
distribution of The Bakers and Confectioners Journal throughout the 
United States. 

The abatement of the action in Pennsylvania was not a disposition 
of the case on the substantive merits. Any discussion of the single 
publication rule is therefore completely without relevance here. 
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CONCLUSION 
For the foregoing reasons, it is respectfully submitted, defendant's 


motion should be denied. 


SPIEGLER AND ALPHER 


By: /s/ SOL M. ALPHER 
Attorneys for Plaintiff 
Southern Building 

Washington 5, D. C. 

[ Certificate of Service] 


[ Filed June 7, 1960] 


DEFENDANT'S REPLY IN SUPPORT OF 
MOTION TO DISMISS COMPLAINT 


Plaintiff contends that the legislative history shows that the 1948 
amendment to Section 12-101 of the D.C. Code provided for survival of 
causes of action for libel and slander. To support this contention, plaintiff 
says that the March 1947 issue of the Journal of the District of Columbia 
Bar Association (Volume XIV, No. 3, page 135) "contradicted" William 
R. Lichtenberg’s testimony before the Judiciary Subcommittee of the 
House District Committee, which we quoted in our Memorandum of 
Points and Authorities in support of the instant action. 

Plaintiff correctly asserts that the proposed legislation discussed 
in the Bar Association's March 1947 Journal provided for survival of all 
causes of action. But plaintiff fails to note that that proposal was not 
the same legislation concerning which Mr. Lichtenberg testified one 
year later in February 1948: "The Committee as well as the Bar 
Association unanimously felt that there should not be a survivor in 
an action of slander, libel. . ."' etc. 

Absent entirely from the Bar Association proposal of March 1947 
was the proviso". . . that in tort actions, the said right of action shall 
be limited to damages for physical injury except for pain and suffering 
resulting therefrom," which appears in the D. C. Code today. This 
proviso limiting the survival of tort actions to those involving physical 
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injury was added to the original Bar Association proposal on June 24, 


1947, by the Subcommittee on the Judiciary of the Senate District 
Committee with the approval of the Bar Association (Exhibit A, Defend- 
ant's Memorandum of Points and Authorities in support of the instant 
motion). 
In addition to the fact that the original Bar Association proposal 
of March 1947 differed in this respect from the bills which were favorably 
reported by the Judiciary Subcommittees of the Senate and House District 
Committees, there was complete and explicit agreement by everyone 
involved at that time that the proviso meant that there would be no sur- 
vival of causes of action for libel. Thus, consistent with Mr. Lichten- 
berg's contemporaneous testimony, the late James R. Kirkland, then 
Counsel to the Senate Committee and later a Judge of this Court, stated 
that: 
"A concerted effort was made that no * * * cause of 
action for liability growing out of libel or slander, aliena- 
tion of affections or breach of promise, should survive." 
Exhibit 1 hereto. 


It is thus clear in view of the completely unambiguous legislative 
history that the statutory language was deliberately employed, as the 
late Judge Kirkland stated, in order to limit survival of tort actions to 
"physical" injuries, so that no actions for injury to the reputation, such 
as libel and slander, would survive. 

WHEREFORE the Court should dismiss the complaint upon the 
ground that it does not state a claim upon which relief can be granted. 

/s/ ABRAHAM J. HARRIS 
/s/ JOHN V. LONG 
* /s/ JAMES H. HELLER 
Of Counsel *: ne * 
[ Certificate of Service] 
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[ Filed June 7, 1960] 


EXHIBIT 1 
[ Attached to Defendant's Reply in Support of Motion to 
Dismiss Complaint.] 


GENERAL SERVICES ADMINISTRATION 
NATIONAL ARCHIVES AND RECORDS SERVICE 
THE NATIONAL ARCHIVES 
[Seal of The National Archives Of The United States] 


TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETING: 
I CERTIFY That the annexed copy, or each of the specified 
number of annexed copies, of each document listed below is a true copy 
of a document in the official custody of the Archivist of the United States. 
Letter of June 27, 1947, from James R. Kirkland, Com- 
mittee Counsel, to Howard M. Starling, Manager, Wash- 
ington Office, ‘Association of Casualty and Surety Executives, 
Washington Building, Washington, D.C., relating to S. 1442, 
80th Congress. 


This document is from the Records of the United States Senate. 


IN TESTIMONY WHEREOF, I, WAYNE C. GROVER, Archivist of 
| the United States, have hereunto caused the Seal 
of the National Archives to be affixed and my 

name subscribed by the Chief Archivist, General 
Records Division of the National Archives, in the 
District of Columbia, this 19th day of May, 1960. 


/s/ Wayne C. Grover 
Archivist of the United States 


[ Seal of the National 
Archives of the United 
States Attached with By: /s/ Thad Page 
Ribbon] 


June 27, 19 


Mr. Howard M. Starling, Manager, 

Washington Office, 

Association of Casualty and Surety Executives, 
Washington Building, 

Washington, D. C. 


Dear Mr. Starling: 
Your letter of June 24, 1947, addressed to Honorable C, Douglass 
Buck, on the subject of your opposition to S. 1442 (To amend Sections 235 
and 327 of the Code of Laws for the District of Columbia), has been 
referred to me for reply. 
You are advised that this particular measure was sponsored by 
the Bar Association of the District of Columbia, and was the subject of 
three separate hearings. It was reported out favorably by the Judiciary 
Subcommittee, and in turn endorsed by the Full Committee. 
The words "The said right of action shall be limited to damages 
for physical injury and pain and suffering resulting therefrom" were 
deliberately employed to compensate for long sickness, pain and suffer- 
ing of the deceased before his demise. At the same time, the Committee 
amended the general features of the local death-by-wrongful-act statute, 
and the second bill was in line with those changes. A concerted effort 
was made that no impersonal injuries resulting from cause of action 
for liability growing out of liabel or slander, alienation of affections, 


or breach of promise, should survive. 


In the event that you desire additional information, I would suggest 


your contacting William R. Lichtenberg, Esq., National Press Building. 
Very truly yours, 


/s/ James R. Kirkland, 
Counsel 
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[ Filed June 9, 1960] 


ORDER 
This cause coming on to be heard on the motion of defendant to 
dismiss the complaint, and the Court having heard the argument of 
counsel and being fully advised in the premises, it is hereby 
ORDERED that defendant's motion to dismiss the complaint be, 
and it hereby is, granted, and the complaint herein is dismissed. 


Dated: June 9, 1960 


| /s/ Joseph C. McGarraghy 
District Judge 


Seen: 


Attorney for Plaintiff 


[ Filed July 7, 1960] 
NOTICE OF APPEAL 

Notice is hereby given this 7th day of July, 1960, that MARY L. 
SHEARER, Administratrix of the Estate of John C. Shearer, hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the ORDER of this Court entered on the 9th day of June, 1960 in 
favor of defendant, Bakery and Confectionery Workers' International 
Union of America against said plaintiff, Mary L. Shearer, Administratrix 
of the Estate of John C. Shearer. 


| /s/ SOL M. ALPHER 

| Attorney for Plaintiff 

| Southern Building, 
Washington 5, D. C. 
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(i) 
QUESTIONS PRESENTED 


In the opinion of appellee the principal questions presented are: 


1. Whether under §12-101 of the District of Columbia Code 
(1951 ed.), which provides "That in tort actions, [a surviving] right 


of action shall be limited to damages for physical injury except for 
pain and suffering resulting therefrom," a cause of action for libel 
survives the death of the person libeled. 


2. Whether a defamatory statement contained in a single 
edition of a monthly labor union paper circulated in a number of 
states of the United States gives rise to more than one cause of 
action for libel. 


3. Whether a cause of action for libel asserted by the person 
libeled in Pennsylvania, the state of his residence and domicile, and 
which thereafter abated and terminated on his death, can be reas- 
serted by his administratrix in the District of Columbia. 


COUNTERSTATEMENT OF THE CASE . 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Under District of Columbia Code (1951 ed.) 
§12-101, a Cause of Action for Libel does 
Not Survive the Death of the Person in Whose 
Favor such Right of Action had Accrued 


A. The Language of the Statute Unambiguously 
Limits Survival of Tort Actions to Those 
Involving Physical Injury; Actions for 
Libel, Therefore, do Not Survive 


The Legislative History of the Statute is 
Clear that Actions for Libel or Slander 
Do Not Survive . . . 


Appellant's Main Reliance, Soroka v. 
Beloff, 93 F. Supp. 642 Ox C. D.C. 22 is 
Clearly Erroneous 4 5 


D. Conclusion 


There Was But One Cause of Action: Appellant's 
Asserted Cause of Action is the Same Cause of 
Action Previously Asserted by Decedent and 
Which Terminated on His Death 4 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,937 


MARY L, SHEARER, 
Administratrix of the Estate of John C. Shearer, 


Appellant, 


BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL UNION OF AMERICA, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant has satisfactorily stated the case. In addition, appellee 


desires to state explicitly: 


The instant suit, brought by appellant as administratrix of the 
estate of John C. Shearer, is based upon the identical alleged libel of 
the decedent by the identical publication as formed the basis for the 
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action previously brought by decedent against appellee in the Pennsylvania 
Court of Common Pleas in Philadelphia. (Compare appellant's complaint 
in the instant case (J.A. 1-6) with the complaint filed on behalf of decedent 
in the Philadelphia case (J.A. 14-20a) ). 


Decedent was at the time of his death and had been for many years 
prior thereto a resident of and domiciled in the State of Pennsylvania 
(J.A. 1-2, 14). 


SUMMARY OF ARGUMENT 


Under § 12-101 of the District of Columbia Code (1951 ed.) causes 
of action for libel do not survive the death of the person libeled. The 


language of the statute unambiguously limits survival of tort actions to 


those involving "damages for physical injury." The legislative history 
of the statute shows a clear congressional intent that the statutory 
language should have its plain and ordinary meaning and that causes of 
action for libel and slander should not survive. Soroka v. Beloff, 93 
F.Supp. 642 (D.C.D.C.), which construes the statutory language to the 


contrary, is clearly erroneous. 


John Shearer, the person allegedly libeled, had but one cause of 
action. Appellant, his administratrix, asserts that cause of action just 
as John Shearer himself did before his death. But when he died, that 
cause of action abated and terminated. There remained, therefore, no 


cause of action upon which appellant could bring the instant suit. 


ARGUMENT 
I 


UNDER DISTRICT OF COLUMBIA CODE (1951 ed.) §12-101, A 
CAUSE OF ACTION FOR LIBEL DOES NOT SURVIVE THE DEATH 
OF THE PERSON IN WHOSE FAVOR SUCH RIGHT OF ACTION 
HAD ACCRUED. 


A. 


The Language of the Statute Unambiguously Limits Sur- 
vival of Tort Actions to Those Involving Physical Injury; 


Actions for Libel, Therefore, do not Survive. __ 

It goes without saying that a libel action is a tort action. | The 
instant action is a libel action. Therefore it is a tort action. The 
District of Columbia Code (1951 ed.) §12-101 specifically provides 
“that in tort actions, the said [ surviving] right of action shall be 
limited to damages for physical injury except for pain and suffering 
resulting therefrom." 


This is plain English and means just what it says. As no physical 
injuries are alleged in the complaint and as the stated cause of action is 
a tort action, Mr. Shearer's right of action did not survive his|death. 


Section 12-101 as presently contained in the District of Columbia 
Code derives from a 1948 amendment to§ 235 of the 1901 Code, 31 Stat. 
1227, c. 854, §235. Act of June 19, 1948, 62 Stat. 487, c. 508 §1. Prior 
to its 1948 amendment, that section provided for survival of causes of 
action except for injuries "to the person or reputation.” Appellant now 
appears to argue that since the 1948 amendment was intended to extend 
"the quality of survival to those actions which did not survive under the 


common law" (see Thomas v. Doyle, 88 U.S. App. D.C. 95, 97, 187 F.2d 


207, 209), it must therefore be deemed to provide for the survival of 


libel actions. 
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This, of course, is a non sequitur. It is well settled that a statute 
which enlarges upon common-law causes of action is to be strictly con- 
strued to include no'cause of action not clearly and expressly within its 
terms. Jones v. Jones, 63 App. D.C. 373, 72 F.2d 829. As the amended 
§12-101 does not explicitly extend survival to actions for libel, and as 
the amended section is unambiguous in limiting survival of tort actions 
to those claiming damages for physical injuries, §12-101 cannot be 


construed to provide for the survival of libel actions? 


Appellant's construction of §12-101 would lead to the anomalous 
result that there could be no recovery for the pain and suffering conse- 
quent upon physical injury suffered by a decedent, but there could be 
recovery for reputation damage suffered by him as the result of a libel. 
There is no affirmative evidence of a congressional intent to accomplish 
this distorted result. In the absence thereof, such an intent may not be 
imputed to the Congress. 


The language of §12-101 is plain. Under it, survival of causes of 
action in tort are "limited to damages for physical injury except for 
pain and suffering resulting therefrom.” A cause of action for libel 
therefore cannot survive the death of the person allegedly libeled. 


z Indeed, this principle has particular pertinence to the question of survival 
of an action for libel, since statutes which enlarge the class of actions which 
survive usually do not provide for survival of causes of action for libel or 
ao 1 Am. Jur. 87, Abatement and Revival, #122. 


2 Thomas v. Doyle, supra, Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F.2d 
344, and Sor Sornborger v: District Dental Laboratory, 105 U.S. App. D.C. 290, 266 
F.2d 694, cited by appellant in support of her position, are truly inapposite. The 
Thomas case was a suit to set aside a fraudulent conveyance, brought by the heir 
who, except for such conveyance, would have been entitled to the property. This 
Court held merely that §12-101 did not restrict the right of the heir to sue "upon 
a cause of action which had always survived" and that the term "legal representa- 
tive't could in certain circumstances be construed to encompass heirs. 

The Hudson case,|subsequently approved in Sornborger, involved survival of 
an action for personal injuries and all the elements of damage there allowed by 
the Court stemmed from the physical injury which had been sustained by the 
decedent. 


B. 


The Legislative History of the Statute is Clear 
That Actions for Libel or Slander do not Survive. 
Where statutory language is unambiguous and imparts a clear and 
definite meaning, the Congress must be deemed to have intended the 
ordinary and obvious meaning of the words it used and there is |no oc- 
casion for recourse to legislative history in order to determine congres- 


sional intent. 


This is the case here — the plain language of the statute is disposi- 
tive of this case. The following consideration of the legislative) history 
of the Act of June 19, 1948, supra, which amended §12-101, is submitted, 
however, since it so clearly supports the view that the Congress intended 
the statutory language to have its plain and ordinary meaning. 


The Act of June 19, 1948, stems from S. 1442, introduced|in the 
Senate in the first session of the 80th Congress. That bill was identical 
with the law as finally enacted and as presently embodied in §12-101 of 
the District of Columbia Code, except for the provision regarding damages 
for pain and suffering.® 


On June 24, 1947, the Senate District of Columbia Committee con- 
sidered the bill, after it had been reported out favorably by the Judiciary 
Sub-committee (J.A. 29), and unanimously voted to report it favorably 
without amendment. The minutes of that meeting of the Senate Committee 
on the District recite that the bill's "purpose is to permit the survivor- 
ship of a cause of action for personal injuries * * *. The bill|as drafted 
limits survivorship to personal injury only, and does not include cases of 


slander, breach of promise, or alienation of affections.” (J.A./ 12-13) 


3 : , n 
§.1442 as introduced provided that in tort actions, surviving rights of action 
were "limited to damages for physical injury and pain and suffering resulting 
therefrom." (Emphasis added) 
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On June 26, 1947, the Committee reported (S. Rept. 374, 80th 
Cong., 1st sess.) that the purpose of S.1442 was "to permit survivor- 


ship of a cause of action for personal injuries.'"* 


It is worth noting that on the following day, the late James R. 
Kirkland, then Counsel to the Senate District Committee, who had 
been present at the June 24 meeting of that Committee (J.A. 13), wrote 
to the Association of Casualty and Surety Executives that S. 1442 had 
been the subject of three separate hearings and that in reporting out 
the bill "A concerted effort was made that no * * * cause of action for 
liability growing out of liabel (sic) or slander, alienation of affections, 
or breach of promise, should survive." (J.A. 29) 


On July 3, 1947, the bill was passed by the Senate without amend- 
ment (93 Cong. Rec. 8225). 


On the House side, the Judiciary Subcommittee of the Committee 
on the District of Columbia held a hearing on the bill on February 16, 
1948. William R. Lichtenberg, Esquire, testified on behalf of the Bar 
Association of the District of Columbia as follows: 


""* * * [T]he only change that has been made [in the 
existing law] is it removes the objection to the right 
of action. That is, it permits action in tort and it does 
not abate upon the death of either party. There is a pro- 
vision in here at the end of the proposed section that in 
tort actions, the said right of action shall be limited to 
damages for personal injury and” pain and suffering 
resulting therefrom. 


"The Committee as well as the Bar Association 
unanimously felt that there should not be a survivor in 
an action of slander, libel, or alienation of affections, 
etc., and are limiting it to physical injuries, pain and 
suffering ‘ resulting therefrom as set forth herein.” 


4 
The subsequent House Committee report (H. Rept. 2209, 80th Cong., 2nd sess.) 
contained an identical statement of the bill's purpose. 


5 Later, a United States District J udge in this District. 


6 See footnote 3, supra. 
7 See footnote 3, supra. 
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Hearing, Judiciary Subcommittee of the House Com- 

mittee on the District of Columbia, Feb. 16, 1948, p. 2. 

The House Committee reported the bill out with amendments to 
eliminate the right to recover for pain and suffering. As so amended, 
the House passed the bill (94 Cong. Rec. 7456) and the Senate subse- 
quently concurred in the House amendments (94 Cong. Rec. 7681).° 


Thus, the legislative history of §12-101 is as explicit and un- 
ambiguous as the language of the statute itself that causes of action 
for defamation, which do not involve physical injuries, do not survive. 


Cc. 
Appellant's Main Reliance, Sorokav Beloff, 93 F. Supp. 642 


(D.C.D.C.), is Clearly Erroneous. 
Soroka v. Beloff, 93 F.Supp. 642 (D.C.D.C.), heavily relied upon 
by appellant, holds that §12-101 permits the survival of libel actions. 
We submit that the case is clearly erroneous. 


In Soroka Judge Holtzoff attached great significance to the fact 
that the 1948 amendment to §12-101 eliminated therefrom the specific 
provision that rights of action for injury to the reputation shall] not sur- 
vive. 93 F. Supp. at 643. But he overlooked the obvious fact that the 
nature of the proviso enacted in 1948 was such that specific reference 
to actions for injury to the reputation was no longer necessary|since 
the proviso expressly limited recovery to "damages for physical injury." 


c The only statements regarding the bill made on the floor of the House and 
the Senate related to the amendments which, as stated in the House, "struck out 
the right of recovery for pain and suffering." House, 94 Cong. Rec. 7456; Senate, 
94 Cong. Rec. 7681. In the House, the identifying statement by Representative 
O'Hara, quoted on page 6 of appellant's brief, to the effect that the ng the Clerk's 


for the survivorship of tort action," was made immediately following the Clerk's 
reading of the bill (94 Cong. Rec. 7456) and, of course, correctly described the 
bill subject to the qualifying proviso contained in the bill itself which had just 
been read to the House. 
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Judge Holtzoff failed to see the clear meaning of the 1948 proviso 
because of his consideration of an argument made to him which sought to 
read "physical injury," as contained in the proviso, to mean "personal 
injury." Judge Holtzoff held this argument untenable on the ground that 
it would have the effect of denying survival to rights of action for property 
damage which had survived under the old statute and the purpose of the 
1948 amendment was to extend, not limit, survival of rights of action. 

93 F. Supp. at 643-44. 


Judge Holtzoff then rewrote the statute to equate "tort actions" in 
the proviso with "actions for personal injuries." 93 F.Supp. at 644. 
Having done this, the proviso no longer limited the tort actions which 
survived, but merely limited damages which could be recovered in per- 
sonal injury actions to damages for physical injury, excluding pain and 
suffering. 


This was a wholly unwarranted rewrite of a statute whose meaning 
is clear on its face. Moreover, Judge Holtzoff's construction would lead 
to the anomalous result, referred to supra, that there could be no recovery 
for the pain and suffering consequent upon physical injury suffered by a 
decedent, but there could be recovery for reputation damage suffered by 
him as the result of a libel. 


Finally, the Soroka construction is wholly at odds with the clear 


congressional intent, not only as seen in the language of the statute itself 


but also as seen in its legislative history. It seems quite clear from the 
Soroka opinion itself that the court was not aware of the legislative history 
at the time the opinion was written. Indeed, the case jacket in the files 

of the district court reveals that the legislative history of the 1948 act 
was not briefed for the court prior to the issuance of the court's opinion 
but was briefed for the first time on motion for rehearing which was 
denied without opinion. 


Conclusion 


For the foregoing reasons, the judgment of dismissal by the court 
below was correct and should be affirmed. 
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THERE WAS BUT ONE CAUSE OF ACTION: APPELLANT'S 
ASSERTED CAUSE OF ACTION IS THE SAME CAUSE OF 
ACTION PREVIOUSLY ASSERTED BY DECEDENT AND 
WHICH TERMINATED ON HIS DEATH. 


We respectfully submit that our argument above is dispositive of this 
case. There is, however, another and independent ground upon which the 
judgment of dismissal of the court below can and should be sustained. 


In March 1958, John Shearer, a resident and domiciliary of the State 
of Pennsylvania (J.A. 1-2, 14) and the person appellant alleges was libeled, 
brought suit in the Pennsylvania Court of Common Pleas on the very same 
cause of action which appellant alleges in the instant case (J.A.|1-6, 14- 
20a). In August 1958, following John Shearer's death, that action was 
abated by reason of his death (J.A. 20a). Thereafter there was no cause 
of action which could be asserted based on the alleged libel. 


"The publication of a book, periodical, or newspaper containing de- 
famatory matter gives rise to but one cause of action for libel *| * *." 


Ogden v. Association of the United States Army, 177 F. Supp. 498, 502 


(D.C.D.C.); Hartmann v. Time, Inc., 163 F. 2d 127, 134(C.A, 3); see 


Bernstein v. National Broadcasting Company, 129 F. Supp. 817) aff'd. 


98 App. D.C. 112, 232 F. 2d 369, cert. den. 352 U.S. 945, 1L. Ed. 2d 
239, 77S. Ct. 267; Mattox v. News Syndicate Co., 176 F. 2d 897 (C.A.2); 


Y In any event, appellant, the administratrix of the estate of the person allegedly 
libeled, may not sue in this forum on an asserted cause of action for libe purport- 
ing to arise or survive in another jurisdiction, as there is a jurisdictional bar in the 
District of Columbia to a libel suit on behalf of a decedent's estate. Woollen v. 
Lorenz, 68 App. D.C. 389, 98 F. 2d 261; D.C. Code (1951) ed.) §20-501,/62 Stat. 
488, c. 508, §2. 
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annot., 58 ALR 2d 650. The principal provision of the Uniform Single 
Publication Act (U.L.A. 9C, p. 173) provides: 
"No person Shall have more than one cause of action 
for damages for libel or slander * * * founded upon any 


single publication or exhibition or utterance, such as any 
one edition of a newspaper or book or magazine * * *." 


This Act was adopted in Pennsylvania in 1953. Pa. Stat. Ann., tit. 12, 


$§ 2090.1 to 2090.5; see Ogden v. Association of United States Army, 
supra, at 501-502. 


In Pennsylvania,’ as in the District of Columbia, a cause of action 
for libel or slander does not survive the death of the plaintiff. Thompson 
v. Curtis Publishing Co., 193 F. 2d 953 (CA 3). 


Upon the publication by appellee of the alleged defamatory matter, 
there arose, therefore, but one cause of action. Prior to his death, John 
Shearer sued upon that cause of action. Upon his death, that cause of 
action abated. That cause of action thereupon was completely exhausted 
and terminated. The question of whether a particular cause of action is 
of a kind that survives for or against the personal representative of a 
decedent is a question not of procedure but of right. Martin v. Baltimore 
& O. R. Co., 151 U.S. 673, 38 L. Ed. 311, 14S. Ct. 533; Gray v. 


Blight, 112 F. 2d 696 (C.A. 10); Momand v. Twentieth-Century Fox 


Film Corp., 37 F. Supp. 649, 656 (W.D. Okla.); cf. Slack v. Rich, 

87 U.S. App. D.C. 123, 182 F. 24706. As this Court has said, "In the 
absence of a controlling statute, personal claims abate, on the theory 
that the rights and duties die with the person * * *."" Almour v. Pace, 
90 U.S. App. D.C. 63, fn. 2, 193 F. 2d 699, 700, fn. 2. 


John Shearer having died, the cause of action for libel died with 
him. The cause of action being dead, it cannot be revived or main- 
tained by Mr. Shearer's administratrix, the appellant. Mobile Life 
Ins. Co. v. Brame, 95 U.S. 754, 24 L. Ed. 580; 1 Am. Jur. 59, 
Abatement and Revival, §56. 
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In short, there remains no right of action upon which appellant can 
sue or upon which relief can be granted herein. For this reason, also, 


the judgment of the court below should be sustained. 


CONCLUSION 


For the foregoing reasons, the judgment of dismissal appealed from 
should be affirmed. 
Respectfully submitted, 
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